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- Sean Sa The owners of premises improved with a five room frame house 
ting para borrowed money, executing promissory notes which they secured 
Co., ane with a trust deed covering the premises. The trust deed provided 
n of that the grantors would keep all buildings insured and that, in the 
n of event of breach of such covenant, the holder of the indebtedness 
raud might insure the premises, and all moneys thus expended should be 
~ so much additional indebtedness secured thereby. When requested, 


the property owners refused to procure insurance and their creditor 

obtained a policy insuring him as “legal holder of notes”. He did 
1 the : SA not charge or seek to collect the premiums from the property owners. 
sion, Please Route to: Seats After a fire, the insurance company paid the creditor the full amount 
: the eae due on the notes, whereupon he delivered to the company the notes, 
— trust deed and other papers in connection with the loan. 


— Subrogation 
9 ac- In LeDoux et al. v. Dettmering et al., {| 300,804, the property 
octor : owners sought cancellation and surrender of the notes and a release 
iver’s : of the trust deed, and the insurance company sought payment of 
filler, the notes. The only question was whether the payment by the 
insurance company of the fire loss to the holder of the notes entitled 
n for it to subrogation, or whether such payment operated to discharge the 
h she Be indebtedness secured by the trust deed. The Illinois Appellate Court 
1 was ae ruled that the insurance company was entitled to payment of the 
al notes. 
- jury 2 Mortgagors and mortgagees each have an insurable interest in 
1,509). ; te the mortgaged property and the interests of both may be covered 
ct ie x in one policy, or each may take out a separate policy and, where 
cover the mortgagee does insure at his own cost, without privity with the 
truck 5 mortgagor, the insurer which pays the mortgagee a loss is entitled 
Ct. of : to be subrogated to his claim, and the mortgagor cannot claim any 
i benefit of the insurance. Since the holder of the notes obtained the 
insurance without the knowledge or consent of the property owners, 
auto- ' for his own benefit exclusively and at his own expense, there was 
— a no privity; the property owners were strangers to the insurance 
ice to ee transaction. While the insurance clause in the trust deed authorized 
= ene the holder of the notes to insure at the expense of the property 
ack ¥. 


owners, it was at his option, and he was not thereby denied the 
privilege of insuring for his own exclusive benefit. The fact that 


nstant there was no subrogation clause in the insurance clause of the trust 
struck deed was immaterial. 
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% FIRE AND CASUALTY % 


Proprietor’s Liability Insurance.—The insured shot a customer 
of his gas station causing injury which was considered acci- 
dental under the terms of the proprietor’s liability insurance 
which the insured had shtained fram plaintiff company (New 
Amsterdam Casualty Co. v. Jones et al., U. S. Dist. Ct., E. D., 
Mich., J 300,801). 


Reformation of Policy—Jurisdiction.—The federal court had 
jurisdiction to hear a case brought to reform a fire insurance 
policy, for, though California residents were made parties 
defendant, the diversity of citizenship was not destroyed as 
such defendants could be properly dismissed as not being 
necessary parties to the action (Morris, d. b. a. L. Rifkin & 
Sons, v. Franklin Fire Ins. Co. of Philadelphia, Pa., U. 5. 
C. C. A., 9th C., J 300,802). 


Deductible Clause.—Since there was no fraud or mutual mistake 
in the insertion of the unlimited $1,000 deductible clause in 
plaintiffs’ insurance policy, the court refused to reform the 
policy or to allow plaintiffs recovery of their $890 fire loss 
(W. B. cones & Sons, Inc., et al. v. Aetna Ins, Co., N. C. 
Supreme Ct., J 300,803). 


% NEGLIGENCE 


(Other than Automobile) 


Municipality’s Liability—In suit to recover for damages sus- 
tained when the minor plaintiff fell into an excavation made 
by defendant’s water department in a driveway “on private 
premises” where the minor resided with his parents, the 
charges of negligence being that defendant failed to properly 
guard the excavation and to warn of its existence, verdicts 
in favor of plaintiffs were upheld (Roy V. Sample v, City of 
Melrose; Frederick A. Sample v. Same, Mass. Supreme Jud. 
Ct., 1 403,515). Pedestrian Injured—Wire Hoop Imbedded 
in Dirt.—It was left purely to conjecture as to how and when 
a wire hoop got into the street and became imbedded in a 
bank of dirt or mud, and, therefore, plaintiff, who caught her 
foot on the wire hoop and fell, thereby injuring herself, was 
denied a recovery (Waters v. Town of Belhaven, N. C. Su- 


preme Ct., J 403,516). 
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STATE OF ILLINOIS 
COUNTY OF COOK 

Before me, a Notary Public in and for the state and county afore- 
said, personally appeared George J. Zahringer, who, having been duly 
sworn according to law, deposes and says that he is the Business 
Manager of the INSURANCE LAW JOURNAL and that the following 
is, to the best of his knowledge and belief, a true statement of the 
ownership, management (and if a daily paper, the circulation), etc., 
of the aforesaid publication for the date shown in the above caption, 
required by the Act of August 24, 1912, as amended by the Act of 
March 3, 1933, embodied in section 537, Postal Laws and Regulations, 
printed on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, man- 
aging editor, and business manager are: 

Publisher, Commerce Clearing House, Inc., Chicago, Illinois. 

Editor, R. Motto, Chicago, Illinois. 

Managing Editor, Paul Schweikert, Chicago, Illinois. 

Business Manager, George J. Zahringer, Chicago, Illinois. 

2. That the owner is: (If owned by a corporation, its name and 
address must be stated and also immediately thereunder the names 
and addresses of stockholders owning or holding one per cent or more 
of total amount of stock. If not owned by a corporation, the names 
and addresses of the individual owners must be given. If owned by 
a firm, company, or other unincorporated concern, its name and 
address, as well as those of each individual member, must be given.) 

COMMERCE CLEARING HOUSE, INC., 214 N. Michigan Ave., 
Chicago, Illinois, 


The Corporation Trust Co. (N. J.), 15 Exchange Place, Jersey City. 
N, J. 


Landlord and Tenant.—Plaintiffs recovered for injuries sus. 
tained by plaintiff wife when the ceiling of their rented 
apartment fell, the landlord having promised that the ceiling 

Guarantee & Trust 


would be fixed (Maday v, New Jersey Title 
Co., N. J. Ct. of Err. and App., J 403,510). 


Carriers.—Plaintiff, who was assaulted, raped and robbed while 
awaiting arrival of a train at defendant’s station, failed to 
establish that defendant had knowledge that tramps and 
hoboes frequented the area surrounding the station and 
therefore, could reasonably have anticipated that such an 
occurrence would take place (Neering v. /ll. Central R. R. Co, 
Ill. App. Ct., 403,511). 


Insulation Materials Installed—Owner of House Injured.—]) 
an action by plaintiff to recover for injuries sustained in a 
fall from her own ladder in her own house while descending 
from the attic where defendants were engaged in installing 
insulating materials, the court held that a judgment of non- 
suit was proper (Dodge v. Johns-Manville Sales Corp. et al, 
N. J. Ct. of Err. and App., § 403,513). 


“Blimp” Used for Advertising—Spectator Injured.—Where 
plaintiff was injured in an attempt to save his child while 
viewing a “blimp” moored at an airport, said “blimp” being 
used for advertising purposes by defendant, evidence justi- 
fied submission to jury of the questions of invitation by 
defendant, consequent duty of reasonable care, and breach 
of that duty; contributory negligence was also question for 
jury (Layden v. The Goodyear Tire & Rubber Co., Inc., N. J. 
Ct. of Err. and App., § 403,517). : 


Theatre Patron Injured.—Theatre patron who charged that 
owner failed to maintain floor and aisle in a safe condition 
and did not have the premises properly lighted was denied 
recovery for injuries sustained in fall as she stepped down 
into aisle from back row of seats (Bergstresser v. Minnesota 
Amusement Co., S. D. Supreme Ct., § 403,514). 


Contractor’s Liability —The statute furnishing an injured prop- 
erty owner redress against the Sanitary District did not 
abolish the common law liability of a contractor, and de- 
fendant was held answerable for the negligent use of explo- 
sives while excavating for the Sanitary District (Kosicki et al 
v. S. A. Healy Co., Il. Supreme Ct., J 403,518). 


The Corporation Trust Co. (N. Y.), 120 Broadway, New York, N. Y. 
Justus L. Schlichting, Chicago, Illinois, 

Margaret T. Smith, Millbrook, New York. 

Oakleigh Thorne, Millbrook, New York. 


3. That the known bondholders, mortgagees, and other security 
holders owning or holding 1 per cent or more of total amount of 
bonds, mortgages, or other securities are: (If there are none, 80 
state.) 


None, 


4. That the two paragraphs next above, giving the names of the 
owners, stockholders, and security holders, if any, contain not only 
the list of stockholders and security holders as they appear upon the 
books of the company but also, in cases where the stockholder or 
security holder appears upon the books of the company as trustee or 
in any other fiduciary relation, the name of the person or corporation 
for whom such trustee is acting, is given; also that the sald two 
paragraphs contain statements embracing affiant’s full knowledge and 
belief as to the circumstances and conditions under which stock- 
holders and security holders who do not appear upon the books of 
the company as trustees, hold stock and securities in a capacity other 
than that of a bona fide owner; and this affilant has no reason to 
believe that any other person, association, or corporation has any 
interest direct or indirect in the said stock, bonds, or other securities 
than as so stated by him. 


5. That the average number of copies of each Issue of this publica- 
tion sold or distributed, through the mails or otherwise, to paid sub- 
scribers during the twelve months preceding the date shown above 
is (This information is required from daily publications 
only.) 


GEORGE J. ZAHRINGER, 
Business Manager. 


Sworn to and subscribed before me this 22nd day of Sept., 1942 


LESTER JOHNSON 
(My commission expires Nov. 6, 1945.) 


{SEAL,.)} 
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Restaurants.—Presence of foreign substance in pie justified 


inference of negligence in its preparation and case was prop- 
erly submitted to jury, where restaurant patron was injured 
because of presence of foreign substance in pie baked in 
defendant’s restaurant (Panza v. Bickford’s Inc. of N. J., 
N. J. Ct. of Err. and App., 403,512). 


* LIFE x 


Beneficiary’s Insurable Interest.—The petition of the benefi- 
ciary of an insurance policy, which petition fails to show 
who procured the policy and fails to show that the bene- 
ficiary had an insurable interest in the life of insured, is 
subject to general demurrer (All States Life Ins. Co. v. 
Smith, Ga. Ct. of App., 502,933). 


Accidental Death.—In an action involving Washington law, 
plaintiff beneficiary recovered under an accident insurance 
policy for the death of the insured, who fell from a ladder; 
coronary occlusion from which the insured died was held 
to have been caused by the fall from the ladder (Order of 
United Commercial Travelers of America v. Groves, U. S. 
C.C. A., 9th C., 9 502,935). 


Notice.—The lower court erred in finding for defendant insurer 
in an action brought by plaintiff beneficiary under a life 
insurance policy issued to her husband who was divorced 
from her, because the evidence indicated that plaintiff had 
given defendant her address and defendant would not be 
excused from failing to notify her of the lapse of the policy 
for failure of insured to pay the premiums (Talmage v. Union 
Central Life Insurance Company, Il. App. Ct., J 502,934). 


Receivership—Rights Under Iowa Law.—On petition for re- 
hearing by the Texas receiver of an insolvent insurance com- 
pany, who asserted the former finding of the court upset 
the orderly administration of the company’s affairs in Texas, 
the court denied the petition, averring that the opinion de- 
fined the rights of the Iowa Commissioner under the lowa 
law only, and if the Commissioner found it necessary to 
resort to other state courts, he would submit himself to the 
public policy of that state (American United Life Ins. Co. v. 
Fischer, Recr., U. S. C. C. A., 8th C., J 502,932). 


*% AUTOMOBILE % 


Insurance Questions—Statute of Limitations.—The statute of 
limitations had run against the insurance company receivers’ 
claim against the money held by an insurance agent and 
the court refused to determine whether the agent was en- 
titled to commissions on all insurance placed with the com- 
pany or only upon premiums actually collected at the time 
of the receivership (Keim et al. v. O’Brien et al., U. S. Dist. 
Ct, E. D., Pa., § 706,530). Coverage of After-Acquired 
Vehicle.—Defendant insurance company was held liable for 
a second truck which burned, on a policy covering a first 
truck which policy covered any newly acquired truck to 
take the original truck’s place, even though plaintiff had 
attempted to assign the policy to the purchaser of the first 
truck (lV/ormstadt v. Security Ins. Co., S. D. Supreme 
Ct., 706,523). Notice of Cancellation —Though insured’s 
agent intended to cancel certain liability insurance issued 
by plaintiff, the cancellation was ineffective as plaintiff failed 
to give written notice of the cancellation to the named 
insured (Equity Mutual Ins. Co. v. General Casualty Co. of 
America, U. S. Dist. Ct., Dist. of Kan., § 706,518). 


Stop of Overtaken Vehicle—A bus company was held answer- 
able for the consequences of a collision which resulted when 
an automobile pulled to the left to pass its bus, but, because 
of approaching traffic, returned to the right, striking the bus 
as It stopped (Leary, Admr. v. Norfolk Southern Bus Corp., 
N. C. Supreme Ct., J 706,528). 


Intersection Collision—An instruction given in a case where 
plaintiff was a passenger injured in an intersection collision 
was improper as it told the jury that if they found that the 
matters stated in the instruction had been proved, then they 
should find for plaintiff regardless of plaintiff's exercise of 
due care (Hanson v. Trust Co. of Chicago, Admr., Ill. Supreme 
Ct., § 706,521). 


Minors Injured.—Minor plaintiff brought an action to recover 
for injuries received while he was a passenger of a truck 
which collided with another truck, and the verdict against 
the driver of the truck in which he was riding, but in favor 
of the owner of the defendant corporation, was set aside. 
(Homan v. Shell Union Oil Corp., N. ¥. Supreme Ct., App. 
Div., 7 706,519). Struck at Intersection—Errors committed 
during the trial of a case do not justify a reversal of the 
judgment for plaintiff, a minor, who was struck by defend- 
ant’s car at an intersection, when they are not of such serious 
character as to prejudice the rights of appellant-defendants 
(Blanton, Jr. v. Curry, Calif. Supreme Ct., § 706,520). Host’s 
Liability —Defendant driver of an automobile was liable for 
injuries sustained by a minor guest when defendant while 
traveling at an excessive rate of speed collided with another 
car which was making a left hand turn (Moore v. Shirley, 
Ga. Ct. of App., 706,527). Crossing Street in Front of 
Bus.—Defendant driver of an automobile which passed a 
stopped bus on the left and struck and killed a minor who 
was crossing the street in front of the bus was held liable 
under the Death-Liability Act (Blanchette, Admx. v. Miles, 
Me. Supreme Jud. Ct., 1 706,526). Contributory Negligence. 
—Judgment of nonsuit was reversed where plaintiff was 
suing an automobile driver and school district to recover 
for injuries sustained when he was struck by an automobile 
as he was crossing a street in order to go to an athletic field 
where he had a class, the court holding that plaintiff was 
not guilty of contributory negligence as a matter of law 
(Satariano v. Sleight, Calif. Dist. Ct. of App., 706,517). 


Abutting Property Owners’ Liability—It was for the jury to 
decide whether an abutting property owner was guilty of 
negligence in maintaining at the corner of his property a 
large concrete block which plaintiff struck while making 
a turn in the highway (Beckwith v. Somerset Theatres, Inc., 


Me. Supreme Jud. Ct., | 706,524). 


Left Turn of Forward Vehicle.—Plaintiffs recovered in two 
actions against defendant for injuries to one plaintiff and 
damages to the other plaintiff’s car incurred when plaintiff's 
car struck defendant’s car and upset as a result of trying to 
avert a collision with defendant’s car, when the latter turned 
to the left without warning (Bobalek v. Atlass, Ill. App. Ct., 
J 706,516). 


Railroad Crossing Collision—It was for the jury to decide 
whether defendant railroad company under the last clear 
chance doctrine could have avoided the railroad crossing 
collision in which plaintiff’s deceased was killed (Jordan, 
Admx. v. Maine Central R. R. Co., Me. Supreme Jud. Ct., 
q 706,525). 


Damages.—Motion for a new trial in a case involving a truck 
and tractor-trailer collision was denied as plaintiff's objec- 
tions as to the inadequacy of the verdicts and as to the 
charge concerning the damages the administrator was en- 
titled to recover were overruled (Rose v. Interstate System 
et al., U. S. Dist. Ct., W. D., Pa., $706,515). Separation 
from Liability—In furtherance of convenience it was held 
that the issue of liability be tried first and separately from 
the issue of damages in a case in which the property of 35 
consignors was damaged in a grade crossing collision 
(Rickenbacher Transportation, Inc. v. The Pennsylvania R. R. 
Co., U. S. Dist. Ct., S. D., N. Y., 7 706,522). 


Expert Testimony.—A physician’s statement that he believed 
that the automobile accident caused the fragments of the bones 
in plaintiff’s broken arm to be knocked out of place invaded 
the province of the jury and necessitated a new trial after a 
verdict for plaintiff (Patrick v. Treadwell et al., N. C. Su- 
preme Ct., ff 706,529). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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